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FI LED:
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V.
JOHN TAYLOR TI M D COKER

CHANDLER JUSTI CE COURT

M NUTE ENTRY

This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution Article VI, Section 16, and AR S. Section
12- 124(A) .

This matter has been under advisement and this Court has
considered and reviewed the record of the proceedings fromthe
Chandl er Justice Court, the exhibits made of record, and the
Menor anda subm tted by counsel

This case proceeded to trial on May 3, 2001 on Appell ee,
Ham | ton Hones Tenpe Hoa's, claimfor unpaid Honeowners
Associ ation fees, |ate charges, penalties and processing
assessnents. At the conclusion of the trial in a mnute entry
dated May 21, 2001, the trial court stated that Appellant had
timely filed a counterclaimin this case, that the trial court
acknow edged it erred in refusing to permt testinony or
evi dence on that counterclaimat the trial. In a conscientious
mnute entry ruling, the court apol ogized for its error and
reset additional trial on Appellant’s counterclaim Thereafter
a trial was held on Appellant’s counterclaimon July 19, 2001.
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The trial court found in Appellee’ s favor and granted judgnent
in the amount of $323.00 for past due assessnents, attorneys’
fees of $3,716.50, and costs of $55.10, and costs incurred in
filing the awsuit of $41.00. The trial judge granted

Appel lee’s Motion for a directed verdict as to Appellant’s
counterclaim The counterclaimwas dismssed. The fornal

j udgnment was signed August 8, 2001 and Appellant has filed a
timely Notice of Appeal in this case.

The first error alleged by Appell ant concerns the
“severance” of trial on the issues of Appellee’ s original claim
and Appellant’s counterclaim Appellant clains that this
severance prejudiced him Appellant contends that “both parties
were ready to go and the witnesses were all present to answer
any questions that might have arisen in the counterclaim”! This
Court rejects that contention as Appell ant makes no clai mt hat
the witnesses were unavailable for the later trial date of July
19, 2001. Any and all wtnesses which m ght have been necessary
to prove Appellant’s counterclaimwere subject to subpoena just
as they were subject to subpoena for the original trial date.

In fact, Appellant does not claimthat any specific wtness or
evi dence was unavailable to himat the later trial date.
Appel | ant does claimthat because of the withdrawal of his
attorney at the tinme set for the continued trial on July 19,
2001, he was prejudiced. Knowng that a firmtrial date was
schedul ed, Appellant had every opportunity to ensure his
original attorney’ s attendance or to seek substitute counsel
prior to that trial date. This Court finds that Appellant was
not prejudiced by the trial court’s continuation of the trial to
July 19, 2001 for trial on Appellant’s counterclaim

Next Appellant clainms that the subsequent sale of his
property extinquished any liens that Appellee’ s may have had.
Appel | ee contends that Appellant has waived this issue by his
failure to raise the issue before the trial court. Cenerally,
the failure to nake an objection or raise an issue during the

1 Appellant’s Opening Brief, at page 5.
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trial constitutes a waiver of that issue on appeal in the
absence of fundanental error.?

Finally, Appellant contends that the trial court inproperly
granted Appellee’s Motion for a Directed Verdict on Appellant’s
counterclaim that the trial court erred in awarding attorney’s
fees and out of pocket expenses. This Court finds those
all egations to be without nerit.

This Court has reviewed the record to ensure that
substantial evidence is admtted in support of Appellee’ s
claims. When review ng the sufficiency of the evidence, an
appel l ate court nmust not re-weigh the evidence to determne if
it would reach the same conclusion as the original trier of
fact.®> Al evidence will be viewed in a light nost favorable to
sustaining a conviction and all reasonable inferences will be
resol ved agai nst the Defendant.* If conflicts in evidence
exi sts, the appellate court nust resolve such conflicts in favor
of sustaining the verdict and agai nst the Defendant.® An
appel late court shall afford great weight to the trial court’s
assessnment of witnesses’ credibility and shoul d not reverse the
trial court’s weighing of evidence absent clear error.® Wen the
sufficiency of evidence to support a judgnment is questioned on
appeal, an appellate court will examne the record only to
det erm ne whet her substantial evidence exists to support the

2 See State v. Van Adans, 194 Ariz. 408, 984 P.2d 16, cert.denied, 120 S.Ct
1199, 145 L.Ed. 2d 1102 (1999).

S State v. Guerra, 161 Ariz. 289, 778 P.2d 1185 (1989); State v. M ncey, 141
Ariz. 425, 687 P.2d 1180, cert.denied, 469 U S. 1040, 105 S.Ct. 521, 83

L. Ed. 2d 409 (1984); State v.Brown, 125 Ariz. 160, 608 P.2d 299 (1980); Hollis
v. Industrial Comm ssion, 94 Ariz. 113, 382 P.2d 226 (1963).

4 State v. Guerra, supra; State v. Tison, 129 Ariz. 546, 633 P.2d 355 (1981),
cert.denied, 459 U S. 882, 103 S.Ct. 180, 74 L.Ed.2d 147 (1982).

S State v. Guerra, supra; State v. Grdler, 138 Ariz. 482, 675 P.2d 1301
(1983), cert.denied, 467 U S. 1244, 104 S.Ct. 3519, 82 L.Ed.2d 826 (1984).
Inre: Estate of Shumwmay, 197 Ariz. 57, 3 P.3'9 977, review granted in part,
opi nion vacated in part 9 P.3"9 1062; Ryder v. Leach, 3 Ariz. 129, 77P. 490
(1889).
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action of the lower court.’ The Arizona Suprenme Court has
explained in State v. Tison® that “substantial evidence” neans:

More than a scintilla and is such proof as a
reasonabl e mi nd woul d enpl oy to support the concl usion

reached. It is of a character which would convince an
unprejudiced thinking mnd of the truth of the fact to
whi ch the evidence is directed. |f reasonable nen may

fairly differ as to whether certain evidence
establishes a fact in issue, then such evidence nust
be considered as substantial.®

This Court finds that the trial court’s determ nation was
not clearly erroneous and was supported by substantial evidence.

| T 1S ORDERED affirm ng the judgnment entered by the
Chandl er Justice Court in this case.

| T 1S FURTHER ORDERED remandi ng this matter back to the
Chandl er Justice Court for all further and future proceedi ngs
with the exception of attorneys’ fees and costs on appeal.

| T 1S FURTHER ORDERED t hat counsel for Appellee shal
subnmit an Application and Affidavit for attorneys’ fees and
costs incurred in this appeal to this Court with copies to
counsel for Appellant on or before April 8, 2002.

" Hutcherson v. City of Phoenix, 192 Ariz. 51, 961 P.2d 449 (1998); State v.
CGuerra, supra; State ex rel. Herman v. Schaffer, 110 Ariz. 91, 515 P.2d 593
(1973).
8 SUPRA.
®1d. At 553, 633 P.2d at 362
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